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27 March 2025

Council on Environmental Quality
730 Jackson Place NW
Washington, DC 20503

Re: Removal of National Environmental Policy Act Implementing Regulations, Council on
Environmental Quality [Docket Number CEQ-2025-0002]

Thank you for the opportunity to provide comments on the interim final rule to remove the existing
implementing regulations for the National Environmental Policy Act (NEPA). The Wildlife Society (TWS)
understands that the Council on Environmental Quality (CEQ) is not seeking comments on the substance
of the rules being removed. We also recognize the logic underlying the interim final rule. However, TWS
is concerned by the process for making these substantive changes, and in the spirit of NEPA, would like
to recommend an alternative approach.

The Wildlife Society strongly recommends that CEQ withdraw the interim final rule and seek clarity
from Congress regarding the long-held interpretation of NEPA and CEQ rulemaking authority.

Pursuing a legislative solution would clarify CEQ’s legal authority to issue binding regulations, allow for
broad stakeholder input and result in a consistent implementation framework for NEPA.

Legal Authority

In the interim final rule, CEQ cites the Feb. 3, 2025, U.S. District Court case, lowa et al. v. CEQ, where the
judge opined that “NEPA is not ambiguous. The plain text of the statute does not give CEQ authority to
issue binding regulations.”

However, despite the clear articulation of CEQ’s lack of rulemaking authority, the court did not
invalidate all previous NEPA regulations. Instead, the court vacated just the most recent 2024 CEQ rule,
with the recognition that “vacating a rule does not mean the Court decides the appropriate
replacement.” As a result, the court restored “the status quo...version of NEPA in place on June 30,
2024, the day before the [2024] rule took effect.”
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The court then tasked Congress with correcting not just NEPA, but lawmaking in general. In the court’s
conclusion, copied in its entirety below, the judge laments the present state of checks and balances in
the United States:

The first step to fixing a problem is admitting you have one. The truth is that for the past
forty years all three branches of government operated under the erroneous assumption
that CEQ had authority. But now everyone knows the state of the emperor’s clothing and
it is something we cannot unsee.

The problem lies not only with CEQ and NEPA, but with the disheveled hodgepodge of
law surrounding administrative agencies and executive orders generally. Presidents rely
on the Constitution and the laws of the United States, then leave it to the courts to
decide which ones give them power. The Constitution separated the powers of
government for very good reasons. The separation of powers doctrine is not an esoteric
point of procedure that academics make a fuss about to get tenure. After centuries, we
as Americans do not understand what it was like to live under a monarchy without
checks and balances. People fought to separate these powers in a new form a
government. People died for this new government because they saw what happened
when all the power was held in one hand. Power can be taken by force, given, or lost
inch by inch. It is the job of Congress to enact the law. It is the job of the President to
enforce the law. It is the job of the Judiciary to determine the boundaries of the law. If
Congress wants CEQ to issue regulations, it needs to go through the formal process and
grant CEQ the authority to do so.

For CEQ to go a step beyond the court and remove all NEPA regulations because the agency “may not
possess the authority to issue rules” raises the same separation of power concerns highlighted in the

guote above. In effect, the agency is making its own determination of the boundaries of the law and

through that determination, creating a new interpretation of NEPA.

This approach dips into powers reserved for the judiciary and Congress and perpetuates the “disheveled
hodgepodge” of laws and executive orders muddying the clear separation of powers set forth in the U.S.
Constitution. In facing the ambiguity over legal authority created through the court’s ruling, CEQ should
consult Congress or wait for clarifying legislation.

Stakeholder Input

By pursuing a legislative solution, CEQ would enable broader input from stakeholders, including federal
agencies, nonprofit groups, industry representatives and the public. The Wildlife Society is not opposed
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to changes to NEPA. However, TWS feels that Congress is the most appropriate and accountable body
for ensuring that open questions around NEPA and CEQ are adequately considered and addressed. The
transparent and formal processes of Congress through public hearings, debates and votes, combined
with the balanced dialogue and stakeholder engagement of congressional consideration, would ensure
broad acceptance of the final decision, reduce uncertainty across all stakeholders and lessen possible
legal challenges due to Congress’s constitutional authority to enact laws.

Consistency and Predictability

The Wildlife Society appreciates CEQ’s efforts to promote consistency and predictability across agencies
revising or developing NEPA implementing procedures as outlined in the CEQ memorandum to agency
heads on Feb. 19, 2025. However, while TWS supports CEQ’s expressed intent, the actual effect of the
guidance provided in the memorandum could result in frequent changes to NEPA now and in the future.

If consistency is the goal, instructing agencies to rely on the version of NEPA in place on June 30, 2024,
would comply with the court’s orders and maximize predictability until Congress engages on the topic.
As the court ruling indicates, “Congress has a long history of making amendments to circumvent judicial
interpretation,” so it would not be unusual for Congress to engage on NEPA in light of the recent
changes. By trying to unravel the regulations of NEPA through rulemaking and voluntary guidelines
before receiving clarity from Congress, CEQ is creating uncertainty and confusion where none existed.

Further, if Congress does not engage and the CEQ voluntary guidelines become the basis for NEPA
implementing procedures, those guidelines become susceptible to the shifting priorities of each new
administration. That would further hamper consistency and long-term predictability. Working with
Congress to facilitate legislative clarity would provide a much more consistent and predictable
framework for NEPA implementation.

Conclusion

While the proposed interim final rule allows for public comments, a legislative solution would provide
for more meaningful public engagement. Engaging Congress on such a significant regulatory shift would
also provide greater legitimacy and ensure a more comprehensive and durable outcome to addressing
the challenges and complexities of NEPA implementation. As a result:

The Wildlife Society strongly recommends that CEQ withdraw the interim final rule and seek clarity
from Congress regarding the long-held interpretation of NEPA and CEQ rulemaking authority.
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